
FEATURE: 
ESTATE PLANNING & TAXATION

(From left to right) William D. Lipkind is a partner 
at Wilson Elser Moskowitz Edelman & Dicker LLP in 
Florham Park, N.J., Martin M. Shenkman is an attorney 
in Fort Lee, N.J. and Jonathan G. Blattmachr is a former 

member of the 
New York law 
firm of Milbank 
Tweed Hadley 
& McCloy, LLP 

The Tax Cuts and Jobs Act (the Act) has radi-
cally changed income and estate taxation for 
many Americans, calling for new approaches 

to various aspects of planning for U.S. individuals. 
Although changes also were made to corporations 
that aren’t so-called “pass-through” entities, such as  
S corporations, ultimately all changes made to taxpay-
ers affect individuals. 

Some of the most important changes directly affect-
ing individuals are the doubling of the estate, gift and 
generation-skipping transfer (GST) tax exemptions to 
approximately $11 million per individual (and $22 mil-
lion for a married couple); the increase in the standard 
deduction to $24,000 for married couples filing jointly 
and $12,000 for other individual taxpayers (but not 
estates and trusts); and the disallowance or limitations 
of many itemized deductions (other than for charitable 
contributions),1 one of the most significant of which 
is the $10,000 per year deduction limit (for married 
couples, other individuals and estates and trusts) for 
non-business state and local income, sales and real estate 
taxes. Although the increase in exemption, the increase 
in the standard deduction and the disallowance or lim-
itation of most itemized deductions all sunset after 2025, 
the changes suggest taxpayers reconsider income tax 
planning over the next eight years.

Here’s how so-called “incomplete non-grantor trusts” 
(ING trusts), which aren’t grantor trusts for income tax 
purposes and transfers to which aren’t completed gifts 
for gift tax purposes, may be used to offset some of the 
adverse effects of the Act. In this article, we’ll focus on 
grantor trust issues, while Part II will focus on gift tax 
and other issues. 

Avoiding State and Local Income Tax
The tax burden for many individual taxpayers who 
owe state or state and local income taxes will increase 
because they’ll get no or a reduced benefit from the 
deduction under Internal Revenue Code Section 164. 
A taxpayer will get no tax benefit if she (or a married 
couple filing jointly) uses the standard deduction. The 
taxpayer essentially will get no tax benefit to the extent 
she (or a married couple filing jointly) pays other taxes 
(such as real estate taxes), which are deductible subject 
to the $10,000 deduction limit. If an ING trust owned 
a portion of the settlor’s home and paid that propor-
tionate share of property taxes, it could qualify for up 
to a $10,000 property tax deduction as the ING trust 
would have its own $10,000 state and local tax (SALT) 
limitation.2 

Note that the proposed regulations under IRC 
Section 199A (199A proposed regs) include restric-
tions on the use of multiple trusts and that they 
expressly state that the restrictions aren’t limited to 
Section 199A only.3 This may imply an intent of the 
Internal Revenue Service to attack the use of multiple 
non-grantor trusts in this regard. 

Hence, avoiding SALT, which has always been 
important for many taxpayers, likely has become 
even more important to them after the Act. To avoid 
SALT, many taxpayers move to states where there are 
reduced or no such income taxes (for example, Alaska, 
Florida, Nevada, South Dakota, Texas, Washington 
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in this regard. However, it appears that the 199A 
proposed regs don’t challenge this use of non-grantor 
trusts for this purpose if there’s but one trust. Also, 
the provisions of the 199A proposed regs appear to 
exceed the scope of the statute and may not be held 
to be valid.4 

• Removing passive non-source income from the reach 
of the grantor’s home state taxation—for example, 
transferring to the trust low basis assets that are sold 

at a later date.
• Providing a vehicle to make charitable contribution 

deductions that won’t be reduced or lost because of 
the use of the new high standard deduction.5 

• Enhancing planning to minimize the net investment 
income tax by holding business interests in which 
the taxpayer isn’t a material participant in a trust in 
which the trustee is a material participant.6

• In a matrimonial proceeding, exclusion of income 
from personal income tax returns that would other-
wise be included. 

Avoiding State Income Taxes 
As indicated, an individual may be able to reduce 
state and local income taxes by transferring  

There seem to be constitutional 

limitations on the ability of a state 

to impose its income tax merely 

on the ground that the trust was 

created by an income tax resident 

of the state or that a beneficiary 

lived in the state.

(state), Wyoming and, essentially, New Hampshire and 
Tennessee). Others change the type of income they 
receive, such as acquiring municipal bonds, the return 
on which is exempt from SALT.

Some have shifted income-producing assets to family 
members who are in lower or no effective state income 
tax brackets. But, shifting assets means they’re legally 
lost to the former owner, and if the transfer is by gift 
(as it almost always is to be effective), then the former 
owner could face gift tax or the use of the lifetime gift 
tax exemption.

Other ING Benefits
The traditional application of the ING arrangement 
involved the transfer of appreciated property or prop-
erty that was anticipated to produce taxable income 
or to appreciate significantly following the transfer, to 
the non-grantor trust. An example was an interest in a 
family business that, if properly packaged and marketed 
post transfer, could increase dramatically in value and 
then be disposed of in a taxable transaction, such as a 
sale. The goal was to remove that gain from the settlor’s 
home state high income tax. While this planning benefit 
may remain and even be enhanced post-Act, the uses of 
ING trusts may have expanded considerably.

In the wake of the Act, other tax-advantaged uses of 
an ING trust might include:

• Maximizing IRC Section 199A deductions for qual-
ified business income. This might be achieved if the 
settlor has taxable income above the Section 199A 
threshold amount ($157,500 for a single taxpayer; 
$315,000 for a married couple filing jointly). By 
transferring a portion of the equity to the ING, the 
non-grantor trust will have its own taxable income 
threshold with no phase-out or required use of W-2 
income or depreciable property to determine the 
deduction amount. Thus, business interests could 
be transferred among several non-grantor trusts to 
maximize overall benefits. This benefit, however, will 
have to pass the multiple trust rules to succeed. The 
199A proposed regs include IRC Section 643(f) pro-
posed regs, which restrict the use of multiple trusts 
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• First, it’s believed that neither the individual taxpayer 
who creates the trust nor her spouse may be a trust 
beneficiary, as if either is a trust beneficiary, the trust 
will be a grantor trust. The income will be attributed 
back to the individual taxpayer and, therefore, be 
subject to the state and local income taxes under 
the laws of most states, which would be imposed 
on the taxpayer if she’d directly earned the income. 
That’s because almost all state and local jurisdic-
tions impose their income taxes based essentially, 
but subject to exceptions and special rules, on the 
taxpayer’s federal income—income attributed to the 
grantor under the grantor trust rules. Therefore, that 
income would continue to be taxed to the same state 
as would all other income reportable by the grantor.11 
Although excluding the grantor and the grantor’s 
spouse as beneficiaries means a non-grantor trust 
may readily be created, many taxpayers don’t want 
to lose access to the property transferred to a trust 
as well as the income the property thereafter pro-
duces. Access is more important than ever following 
the Act, as taxpayers endeavor to take advantage of 
the high temporary exemptions until the doubling 
of the transfer tax exemption sunsets in 2026, and 
they’ll likely insist on access to assets transferred to 
use exemptions or not consummate transfers. This 
latter planning step will require modification of the 
traditional ING plan as discussed below. 

• The second limitation is that it’s generally perceived 
that any transfer of property to a non-grantor trust 
will be a completed gift for federal gift tax purposes 
resulting in the use of the taxpayer’s lifetime gift tax 
exemption12 and, to the extent the gift exceeds the 
available exemption, resulting in the payment of gift 
tax.13 Many taxpayers wish to preserve their exemp-
tions, especially if they anticipate receiving all or a 
portion of the gifted property back—making a gift of 
property and using an exemption and/or paying gift 
tax seems wasteful if the property is returned to the 
donor. Moreover, as a general rule, taxpayers wish to 
avoid paying gift tax even if it reduces overall wealth 
(that is, gift, estate and GST taxes).

Therefore, for many individuals, a more ideal result 
is to create a non-grantor trust so they can avoid paying 
SALT without making any taxable gift, while remaining 
eligible to receive the income of the trust. Of course, 

income-producing assets to family members. However, 
that likely won’t reduce taxes if the transfer is to her 
spouse or perhaps to a minor child.7 Hence, some 
taxpayers transfer income-producing assets to trusts 
that aren’t grantor trusts (the income, deductions and 
credits of which are attributed for income tax purposes 
to their grantors under IRC Section 671). 

For example, an income tax resident of New York 
City and New York State, which impose, respectively, 
income taxes of 3.876 percent and 8.82 percent, may 
transfer property during her lifetime to a trust that’s not 
a grantor trust so that the income avoids SALT, except 
to the extent a distribution of distributable net income 

defined in IRC Section 643(a) is made to a taxpayer who’s 
otherwise subject to such taxes.8 The basis on which a 
state may seek to impose its income tax on income of a 
non-grantor trust varies significantly from jurisdiction to 
jurisdiction.9 There seem to be, however, constitutional 
limitations on the ability of a state to impose its income 
tax merely on the ground that the trust was created by an 
income tax resident of the state or that a beneficiary lived 
in the state. The latter position was contained in a North 
Carolina statute ruled unconstitutional in Kimberley Rice 
Kaestner 1992 Family Trust v. North Carolina Department 
of Revenue and in a Minnesota statute ruled unconstitu-
tional in Fielding v. Commissioner.10

Although creating a non-grantor trust can avoid 
SALT, there are at least two reasons why that hasn’t been 
done widely: 

The approval, disapproval and 

again approval of INGs by the 

IRS, coupled with the fact that 

a revenue ruling on INGs has 

never been issued, has some 

practitioners concerned about the 

viability of the ING technique. 
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gift tax purposes by directing the trustee to make distri-
butions to a beneficiary (for example, the grantor) other 
than themselves because the members of the Committee 
didn’t hold general POAs described in Section 2514.16 

Release 2007-127
On July 9, 2007, the IRS issued Release 2007-127 
(the Release) in which the Chief Counsel of the IRS 
requested comments on whether the PLRs holding 
that no member of the Committees held general POAs 
were consistent with Revenue Ruling 76-503 and Rev. 
Rul. 77-158. Many professional organizations submitted 
comments, with the greatest number concluding that no 

member of a Committee held a general POA.17

However, some practitioners viewed the Release as 
having signaled IRS displeasure with INGs, which was 
then reversed in later PLRs. The approval, disapproval 
and again approval of INGs by the IRS, coupled with the 
fact that a revenue ruling on INGs has never been issued, 
has some practitioners concerned about the viability of 
the ING technique. However, other practitioners feel 
that the unofficial implication of the many PLRs approv-
ing INGs both before and after the Release suggests that 
the ING technique is quite secure. Many practitioners 
also view the import of the Release and subsequent pro-
nouncements as suggesting that the Release shouldn’t 
be viewed negatively. To date, the IRS hasn’t issued any 

There seems to be no authority 

holding or commentary suggesting 

that a trustee’s discretionary 

power to distribute principal or 

income to the transferor, with 

the consent of an adverse party, 

constitutes a reversionary interest 

under Section 673.

that wouldn’t advance the estate tax planning goal but is 
preferred by some ultra-high-net-worth taxpayers. And, 
that’s been accomplished with the use of the tradition-
al incomplete gift ING trust. However, in light of the 
current temporary exemptions, some taxpayers may be 
better served with a completed gift version.

ING Trusts
Beginning in the early 2000s, the Internal Revenue 
Service began issuing private letter rulings holding that 
the transfer of assets to a specifically designed trust 
wouldn’t be a completed gift and the trust wouldn’t 
be a grantor trust even though all the property could 
be returned to the grantor.14 Although under IRC  
Section 6110(k)(3), these PLRs couldn’t be cited or 
used as precedent, there were so many and they were so 
consistent that many practitioners created such arrange-
ments for clients without PLRs. They called these trusts 
“Delaware incomplete non-grantor” (DING) trusts, 
although most of the PLRs were issued with respect to 
trusts governed by Alaska law. They’re now generically 
known as “ING trusts,” although sometimes called 
“NING trusts” if created under Nevada law, or “AKING 
trusts” if created under Alaska law, and so forth.

The structure of the trusts that were the subject of 
these PLRs was essentially the same. The trusts were 
irrevocable, and the trustee had authority to make distri-
butions to any beneficiary during the grantor’s lifetime 
only at the direction of a group of individuals, who were 
beneficiaries in addition to the grantor, called the “distri-
bution committee” (Committee),15 either by their unan-
imous direction or by the direction of the grantor and 
a member of the Committee. The grantor also retained 
a testamentary special (non-general) power of appoint-
ment (POA) and, in default of its effectual exercise, the 
trust remainder would pass to the grantor’s descendants 
or, if not, to alternate remainder beneficiaries (for exam-
ple, charitable organizations). Under this structure, the 
IRS consistently held that the transfer to the trust wasn’t 
a completed gift, and the trust wasn’t a grantor trust. For 
moderate wealth taxpayers, this provision may warrant 
re-examination post-Act.

Eventually, taxpayers began asking for a third ruling: 
that the individual beneficiaries who were members of 
the Committee and who held the power, in a non-fi-
duciary capacity, to require the trustee to make distri-
butions, wouldn’t be treated as making a gift for federal 
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described in IRC Section 676 or IRC Section 677, it will 
be a grantor trust. Hence, for the trust not to be a grant-
or trust (one of the results sought in the PLRs), these 
provisions must be avoided.

IRC Section 672. It’s appropriate to note that many 
of the powers or interests that would make a trust a 
grantor trust don’t apply if these powers or interests 
are exercisable or enjoyable only with the consent of an 
adverse party. Section 672(a) uses a three-part test to 
define “adverse party” as any person having a: (1) sub-
stantial, (2) beneficial interest in the trust that would be, 
(3) adversely affected by the exercise or non-exercise of 
the power that he possesses respecting the trust. While 
the IRC is written in the singular, most of the post-2012 
PLRs have the Committee functioning not in the singu-
lar but by majority rule when the settlor is acting or by 
unanimous consent when the settlor isn’t acting. When 
use of a single person as the adverse party was included 
in a recent PLR request, the IRS wanted to decline to 
rule. While they agreed as a matter of law, they were 
concerned that trusts are being prepared in the singular 
when so many so-called adverse parties have a minimal 
interest. This is a drafting point as well as a cautionary 
point. The compromise to the submitted ruling request 
was to remove the descriptive paragraph from the rul-
ing request but leave the use of a singular person as the 
adverse party in the trust itself.

The Treasury regulations interpret the three-part test 
in Section 672(a) as follows:

(1) Whether an interest is substantial and whether it’s 
adverse are, in general, questions of fact20 determined 
by the value of property subject to the power, which 
must be significant in relation to the total value of 
the property. Note that an independent trustee isn’t 
adverse merely because it has fiduciary duties to 
other beneficiaries.21

(2) The test as to whether the purported adverse party 
has a beneficial interest can be met even if the person 
to be adverse is merely a discretionary beneficiary 
in the trust income and principal. Although a con-
tingent remainderman might qualify,22 there’s risk 
in assuming that such a remainderman makes it all 
work. 

(3) The requirement that the person be adversely 
affected requires that the exercise or non-exercise 
of the power could reduce the income or principal 

guidance on its position with respect to the issue raised 
in the Release. But, beginning in 2012, the IRS began 
again issuing PLRs addressing all three issues involving 
a somewhat different trust structure, which appears to 
obviate the issue addressed in the Release.18  

Grantor Trust Issues
A trust, as indicated earlier, may be a grantor trust, 
causing the trust income to be attributed and therefore 
taxed to the grantor, for one of several reasons including 
if it’s a foreign trust with a U.S. beneficiary as described 
in IRC Section 679,19 when certain administrative pow-
ers described in IRC Section 675 are present or when 

certain borrowing of trust property has occurred within 
the meaning of Section 675(3). As a general rule, careful 
drafting of the trust document and administration of the 
trust may avoid these grantor trust rules. 

However, other circumstances in which grantor trust 
status is sought to be avoided may be more difficult to 
find, such as when the grantor or the grantor’s spouse 
holds certain powers over or has interests in the trust. 
For example, if the grantor (or the grantor’s spouse) 
holds a reversionary interest in the trust described in 
IRC Section 673, it will be a grantor trust. Similarly, if the 
grantor (or the grantor’s spouse) holds certain powers 
to control the beneficial enjoyment of trust property as 
described in IRC Section 674, it will be a grantor trust. 
Moreover, if income or corpus must or may be distrib-
uted to or for the grantor (or the grantor’s spouse) as 

While the IRC is written in the 

singular, most of the post-

2012 PLRs have the Committee 

functioning not in the singular but 

by majority rule when the settlor 

is acting or by unanimous consent 

when the settlor isn’t acting. 
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another. There seems to be no authority holding or com-
mentary suggesting that a trustee’s discretionary power 
to distribute principal or income to the transferor, with 
the consent of an adverse party, constitutes a reversionary 
interest under Section 673. 

The IRS has acknowledged that “a reversionary 
interest is the interest a transferor has when less than his 
entire interest in property is transferred to a trust and 
which will become possessory at some future date.”25

Similarly, in General Counsel Memorandum 36,410, 
when comparing a possibility of reverter under  
Section 676(a) with a reversion, the IRS defined a 
reversion as “the residue left in the grantor on deter-

mination of a particular estate” and stated that “the 
reversionary interest arises only when the transferor 
transfers an estate of lesser quantum than he owns.” 
Although the IRC provides that the grantor’s rever-
sionary interest is determined assuming the maximum 
exercise of discretion in favor of the grantor, the trusts 
that are the subject of the ruling provide for alternative 
remainder beneficiaries so no portion of the trust may 
ever revert to the grantor or the grantor’s estate.26 As 
stated in a PLR, when the number of members con-
stituting the Committee became too small, the corpus 
reverted to the grantor.27 This PLR was revoked by a 
later PLR28 that held that the reversion makes the trust 
a grantor trust under Section 673.

Hence, the IRS seems correct in concluding in the 
PLR that Section 673 doesn’t apply to cause these trusts 
to be grantor trusts.

Section 674. Section 674(a) provides that a trust will 

The retention of the power by the 

grantor to appoint the principal of 

the trust among the beneficiaries 

(other than the grantor) pursuant 

to a HEMS standard doesn’t cause 

a trust to be a grantor trust.

to be received by the person to be viewed as adverse. 
The implications of this effect aren’t always simple 
or obvious. Will the power affect the particular 
person’s interest in the trust or just another benefi-
ciary’s interest?

The IRS apparently has concluded that, because the 
members of the Committee have absolute discretion to 
direct distributions from income and principal among 
themselves, the members of the Committee, at least 
in the aggregate, have a substantial interest in both 
the income and principal of the trust that would be 
adversely affected by any decision to accumulate income 
in the trust rather than distribute the income currently 
among the members.23 Practitioners also might con-
template a plethora of members, some with minute 
interests. Because the question of whether an interest is 
substantial and adverse is one of fact, it isn’t possible to 
conclude with complete certainty that the interest of any 
one member is necessarily adverse and, therefore, the 
concern of the IRS doesn’t seem to be unreasonable. In 
any case, this determination by the IRS is critical to the 
conclusion that the trusts involved in the PLRs weren’t 
grantor trusts.

Section 673. A trust is a grantor trust if the grantor 
(or the grantor’s spouse) has a reversionary interest 
in the corpus or income of the trust that, at the trust’s 
inception, has a value of more than 5 percent of the value 
of the corpus or income.24 It doesn’t seem that the grant-
or (or the grantor’s spouse) has any reversionary interest 
in the type of trust that’s been the subject of the PLRs. 
The trust agreement never provides for distributions by 
its trustee to the grantor; the grantor’s testamentary POA 
can’t be exercised in favor of the grantor, the grantor’s 
estate or creditors or the creditors of the grantor’s estate; 
and, to the extent the POA isn’t effectually exercised, the 
trust property passes to other default takers that don’t 
include the grantor or the grantor’s estate. (Of course, 
the grantor could exercise the retained testamentary 
POA to direct for the trust assets to pass to the members 
of the Committee, his spouse or anyone else other than 
the grantor’s creditors.)

Perhaps, more critical, a reversion under  
Section 673 apparently can arise only in situations involv-
ing a traditional reversion under property law. Under the 
traditional definition, a reversion arises when a person 
having a vested estate transfers a lesser vested estate to 
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power in the grantor to appoint by will the income of the 
trust in which the income is accumulated for such dis-
position by the grantor, or may be so accumulated in the 
discretion of the grantor or a non-adverse party, or both, 
without the approval or consent of any adverse party. 
Under the trusts involved in the PLRs, the grantor has 
a testamentary POA not just over the original corpus of 
the trust but also over accumulated income. 

However, as mentioned above, accumulation of 
income may occur under the trust only with the con-
sent of the Committee (as the grantor may direct the 
distribution of trust property only with the consent of 
the Committee, which Committee the IRS concluded 
is an adverse party). Hence, accumulation of income 
may occur only with the consent of an adverse party. 
Therefore, the Section 674(b)(3) exception to the gen-
eral rule of Section 674(a) applies and, as a result, the 
testamentary power doesn’t trigger grantor trust status.

Power to distribute principal pursuant to a stan-
dard. Under Section 674(b)(5), a trust isn’t a grantor 
trust merely because someone (including the grantor) 
holds a power to distribute corpus to or for a benefi-
ciary or beneficiaries or to or for a class of beneficiaries 
(whether or not income beneficiaries) provided that the 
power is limited by a reasonably definite standard that’s 
set forth in the trust instrument.30 Such a standard is 
broader than the familiar ascertainable standard relating 
to health, education, maintenance and support (HEMS) 
commonly used to avoid the powerholder from being 
treated as holding a general POA under Section 2514 
and IRC Section 2041 for gift and estate tax purposes.31 

In any case, a HEMS standard falls within the reason-
ably definite standard under Section 674(b)(3).32 Hence, 
the retention of the power by the grantor to appoint the 
principal of the trust among the beneficiaries (other 
than the grantor) pursuant to a HEMS standard doesn’t 
cause a trust to be a grantor trust. 

Some powers trigger grantor trust status only if held 
in a non-fiduciary capacity.33 Although it seems that 
the exception contained in Section 674(b)(5) applies 
whether the power to distribute is held in a fiduciary or 
non-fiduciary capacity, the reason the Section 674(b)(5)  
power in the post-Release PLRs is held in a non-fidu-
ciary capacity relates to the incomplete gift aspect of the 
rulings.

Section 675. A swap power (a power to reacquire 
the trust corpus by substituting other property of an 

be a grantor trust if the beneficial enjoyment of its cor-
pus or the income is subject to a power of disposition, 
exercisable by the grantor or a non-adverse party, or 
both, without the approval or consent of any adverse 
party. The real scope of Section 674 is determined by 
the many exceptions it contains. Some powers of dispo-
sition may be held by anyone (including the grantor or 
the grantor’s spouse) without causing the trust to be a 
grantor trust. Others may be held only by persons other 
than the grantor (or the grantor’s spouse), and certain 
others may be held by persons who are neither related 
nor subordinate to the grantor if they’re subservient to 
the wishes of the grantor without causing the trust to be 

a grantor trust. Parties who are related include a spouse, 
issue, sibling, parent or employee.29 

As mentioned, the only powers retained by the grant-
or in the trust are: 

• A power to appoint principal exercisable by will;
• A power to appoint income (accumulated with the 

consent of the Committee, the members of which are 
adverse parties) exercisable by will; and

• A non-fiduciary power to distribute principal limited 
by a reasonably definite standard.

Power to appoint corpus and accumulated income 
by will. Under Section 674(b)(3), a trust isn’t a grantor 
trust merely because someone (including the grantor) 
holds a power exercisable only by will, other than a 

Alaska, Delaware, Nevada and 

other states permit the grantor 

to hold both a lifetime and 

testamentary special POA without 

creditor attachment exposure, 

which seems critical to obtaining a 

favorable ruling.
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the benefit of the settlor. Thus, an argument can be made 
that the trust isn’t self-settled or violative of California (or 
New York or New Jersey) laws or public policy because 
under the ING, the trustee can’t make distributions to or 
for the benefit of the settlor (without the consent of an 
adverse party). The initial post-Release PLR dealt with 
a trust  formed under the laws of Nevada. The laws in 
each of Alaska, Nevada, South Dakota and Wyoming, as 
well as several other states, permit individuals to create 
trusts that aren’t subject to the claims of the creditors of 
the grantor, even if the grantor holds both a lifetime and 
a testamentary special POA.38

Alaska, Delaware, Nevada and other states permit the 
grantor to hold both a lifetime and testamentary spe-
cial POA without creditor attachment exposure, which 
seems critical to obtaining a favorable ruling.39 However, 
as we’ll discuss in Part II, INGs to be formed for mod-
erate wealth clients when the current gift tax exemption 
is so high may be structured as completed gifts, which 
would require the exclusion of the limited testamentary 
POA, which would cause estate tax inclusion under 
Sections 2036(a)(2) and 2038.

The need for creditors not to be able to reach ING 
assets for grantor trust status to be avoided has contin-
ued to evolve since the initial ING rulings were issued. 
From a positive perspective, about 17 states now permit 
self-settled trusts (assuming that an ING is even so 
characterized). However, there also have been a num-
ber of developments that some practitioners argue are 
adverse to self-settled trusts and may negate the efficacy 
of self-settled trusts.40 Some commentators view the 
negative interpretations some have cast over self-settled 
trusts as overstated.41 There’s been no indication in any 
of the prior or recent ING rulings that a trust created 
by a taxpayer residing in a state that doesn’t permit 
asset protection for self-settled trusts but created in a 
state that does, wouldn’t be respected and treated as 
an effective ING. Nonetheless, cautious practitioners 
might wish to alert such clients to the possibility of 
these risks affecting the grantor trust income tax sta-
tus and that the protection afforded by the ING plan 
could be jeopardized if the taxpayer resides in a state 
without self-settled trust legislation and if the ING is 
characterized as a self-settled trust. Some commentators 
believe that the aforementioned risk is overstated. The 
rationale for this latter position flows from the earlier 
comments that an ING trust should be disrespected in a 
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equivalent value), the power to borrow without ade-
quate security and other powers or activity described in 
Section 675 also must be avoided to achieve non-grantor 
trust status.

Sections 676 and 677. Section 676 provides for a 
trust to be a grantor trust when it provides for the pos-
sible return to the grantor of the corpus of a trust but 
only if not requiring the consent of an adverse party. 
(Exercise caution as to what powers are given to a trust 
protector, or other powerholder, under the trust instru-
ment or applicable law that could result in a return of 
corpus to the grantor.) Section 677 triggers grantor trust 
status in a situation in which the income of a trust may 
be distributed to or used for the benefit of the grantor 
or accumulated for the grantor (or the grantor’s spouse) 
but only if not requiring “the approval or consent of any 
adverse party.” 

Although under the terms of the trusts that are 
the subject of the earlier PLRs, all of the income and 
corpus may be returned to the grantor but only with 
the consent of at least one member of the Committee, 
the later PLRs require the consent of a majority of the 
members of the Committee with that of the grantor or 
the unanimous consent of the Committee without that 
of the grantor. Hence, the grantor’s power to direct the 
distribution of income and principal to himself doesn’t 
cause either Section 676 or 677 to apply because that 
may occur only with the consent of one or more 
adverse parties. 

Importance of state law. As indicated earlier, it seems 
all of the pre-Release PLRs deal with trusts formed34 
under the laws of Alaska or Delaware. Since then, several 
PLRs have been issued with respect to trusts formed 
under the laws of Alaska, Nevada and South Dakota. 
Although not discussed in the PLRs, the laws of those 
states were used because, even though the assets in the 
trust could be distributed to the grantor, the governing 
law didn’t permit creditors to attach the trust assets.35 If 
the grantor’s creditors could attach trust property in sat-
isfaction of the grantor’s debts, the trust would be char-
acterized for income tax purposes as a grantor trust.36 
The remedy for a creditor in non-domestic asset pro-
tection trust (DAPT) states can be illustrated using the 
California statute as an example.37 The trust may be held 
valid, but pursuant to the statute, the court can require 
the trustee to distribute to the creditor an amount equal 
to the maximum that the trustee could distribute to or for 
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(Sup. Ct. July 28, 2018); Neil Trusts v. Commonwealth of Pennsylvania, 2013 Pa. 
Comm. LEXIS 168 (PA Commonwealth, May 24, 2013); Linn v. Department of Rev-
enue, 2013 IL. App (4th) 121055 (Ill. App Ct. 4th Dist. 2013); cf., however, Chase 
Manhattan Bank v. Gavin, 249 Conn. 172 (1999).

11. See, e.g., IRC Section 677.
12. See IRC Section 2505(b).
13. “The [Internal Revenue] Code states that if a donor ‘transfers property by 

gift,’ such donor will be liable for a gift tax. However, not all transfers of prop-
erty are considered ‘gifts’ or, more appropriately, ‘completed gifts.’ This is 
important because only completed gifts are taxable gifts.” Harry S. Margolis 
(ed.), The Elder Law Portfolio Series (Aspen Publishers 2007), Section 4-4. Of 
course, a taxpayer could make a gift of property to charity and avoid gift tax 
under the gift tax charitable deduction of IRC Section 2522, but that’s usually 
not a reason to make a transfer to charity. A taxpayer also could transfer 
property to his spouse and avoid gift tax under the gift tax marital deduction 
of IRC Section 2523 if the spouse is a U.S. citizen but the income generated on 
the gifted property will be taxed to the spouse. If the transfer is to a marital 
deduction trust, at least the so-called “ordinary income” tax portion of the 
trust’s income will be taxed back to the grantor under IRC Section 677, al-
though the “principal income” portion (for example, capital gains) might not 
be if that portion of the income isn’t available for distribution to the taxpayer 
or the spouse. Thus, the income portion could be a grantor trust portion and 
the principal portion a non-grantor portion.

14. See, e.g., Private Letter Rulings 20024713 (Aug. 14, 2002), 200502014  
(Sept. 17, 2004), 200612002 (Nov. 23, 2005), 200647001 (Aug. 7, 2006), 200715005  
(Jan. 3, 2007) and 200731019 (May 1, 2007).

15. In some of the trusts, this committee was called the “Power of Appointment 
Committee.” See, e.g., PLR 200612002 (Nov. 23, 2005).

16. See, e.g., PLR 200502014 (Sept. 17, 2004).
17. See, e.g., letter dated Sept. 26, 2007, submitted on behalf of the American Bar 

Association Section of Real Property, Trust & Estate Law, www.americanbar.
org/content/dam/aba/publications/rpte_ereport/2007/october/comments_
on_private_letter_rulings.authcheckdam.pdf and letter dated Oct. 3, 2007, 
submitted on behalf of the Association of the Bar of the City of New York 
Estate and Gift Tax Committee, www.nycbar.org/pdf/report/IR-2007-127.pdf.

18. The first was PLR 201310002 (Nov. 7. 2012). See also PLRs 201310003  
(Nov. 7, 2012) through 201310006 (Nov. 7, 2012) and PLRs 201410001 (Oct. 21, 
2013) through 2014100010 (Oct. 21, 2013). 

19. In each trust that’s the subject of one of the PLRs, provisions essentially prohibit 
the trust from being a foreign trust and, to avoid Section 677(a)(3), prohibit 
using income of the trust to pay premiums on a policy insuring the life of 
the grantor or the grantor’s spouse. Because no beneficiary may unilaterally 
withdraw all income or corpus from a trust, no trust could be a grantor trust 
with respect to a beneficiary under Section 678. See generally Jonathan G. 
Blattmachr, Mitchell M. Gans and Alvina H. Lo, “A Beneficiary as Trust Owner: 
Decoding Section 678,” 35 ACTEC Journal 35 (Fall 2009).

non-DAPT state because it’s not violative of any public 
policy of such a state. The remedy for self-settled trusts 
shouldn’t necessarily be applicable to an ING trust.   

—A portion of this article is derived from Jonathan 
G. Blattmachr & William D. Lipkind, “Fundamentals 
of DING Type Trusts: No Gift Not a Grantor Trust,” 26 
Probate Property Report 1 (April 2014).
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2. For a more complete discussion, see Jonathan G. Blattmachr, Martin M. Shen-
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